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 Government Code1 section 1090 prohibits an officeholder from having a financial 

interest in any contract made by the public agency of which he or she is a member.  

Section 1090 is intended to protect the public agency's interests and those of its 

constituency by assuring undivided loyalty and allegiance, removing direct and indirect 

influence of an interested officer and discouraging dishonesty.  (Thorpe v. Long Beach 

Community College Dist. (2000) 83 Cal.App.4th 655, 659-660 (Thorpe).) 

 In an underlying criminal matter, David Malcolm, a former member of the Board 

of Commissioners (Board) of the San Diego Unified Port District (Port District), pleaded 

guilty to violating section 1090 while on the Board.  We hold here that as a matter of 

public policy, Malcolm may not maintain this legal malpractice action against the Port 

District, under a respondeat superior theory, and its former counsel, David Chapman, 

based on Chapman's advice to Malcolm that allegedly caused Malcolm's damages arising 

from the criminal matter.  As there is no triable issue of material fact requiring trial, the 

Port District and Chapman are entitled to summary judgment.  Accordingly, we grant the 

petition. 

                                                                                                                                                  
1  Statutory references are to the Government Code except when otherwise specified. 
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FACTUAL AND PROCEDURAL BACKGROUND 

 In January 1995 Malcolm was appointed to the Board. 

 In November 1998 the Port District, San Diego Gas and Electric (SDG&E) and 

Duke Energy Power Services (Duke) entered into a memorandum of understanding 

(MOU) under which the Port District would purchase SDG&E's South Bay Power Plant, 

located in Chula Vista on property under the Port District's jurisdiction, for $110 million.  

Further, under the MOU Duke would lease and operate the plant for 10 years at a rent of 

at least $115 million and pay the costs of decommissioning the plant at the end of the 

lease term.  In December 1998 the Board authorized the Port District's acquisition of the 

South Bay Power Plant by approving several agreements with SDG&E and Duke. 

 Chapman was the Port District's in-house legal counsel at the relevant time.  After 

execution of the MOU, Malcolm told Chapman he "thought . . . the South Bay Power 

Plant deal could be replicated around the country," and he planned to enter into a 

personal business relationship with Duke.  Malcolm also told Chapman he wanted to 

retain Jeffrey Heintz, an attorney who assisted the Port District in acquiring the South 

Bay Power Plant.  Chapman advised Malcolm he had no problem with Malcolm's use of 

Heintz, and when Malcolm made a deal with Duke he must abstain from voting on any 

Port District issue involving Duke and disclose any income from Duke on his conflict of 

interest forms.  Chapman did not tell Malcolm about section 1090, that he was not 

providing Malcolm with legal advice, that Malcolm should consult another attorney, or 

that Chapman needed any further information or to see any contract Malcolm entered into 

with Duke. 
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 In January 1999, after speaking with Chapman, Malcolm formed a company called 

Public Benefit Power (PBP) with the purpose of entering into transactions with Duke and 

communities that wanted to decommission aging power plants.  Malcolm, who was one 

of PBP's three owners, sought to acquire the land on which power plants were situated 

and make a profit by selling or developing the land after the plants were 

decommissioned.  

 In April 1999 Malcolm told Chapman he and Duke had entered into a written 

contract to attempt to acquire a power plant.  Thereafter, Malcolm recused himself from 

any Port District votes concerning Duke. 

 In May 2000, however, the arrangement changed from one of looking for business 

opportunities with Duke to one of consulting.  Duke and PBP entered into a written 

contract requiring Duke to pay PBP $20,000 per month for Malcolm's services 

concerning modernization plans for the South Bay Power Plant and "similar generating 

facilities" throughout the country, and a one-time bonus of 1 1/2 percent on any funding 

Malcolm secured on Duke's behalf for the construction of a modernized plant in the 

South Bay.   

 The contract noted Malcolm "has substantial experience and knowledge with 

respect to political and local issues relevant to [Duke's] electric generating facility known 

as the South Bay plant, . . . and to similar generating facilities throughout the United 

States."  Additionally, the contract contained a conflict of interest clause that prohibited 

Malcolm from advising, counseling or otherwise assisting any competitor or potential 

competitor of Duke, including the Port District.     
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 Malcolm informed Chapman about the new arrangement with Duke and that he 

would be earning "a six-figure number."  Chapman again told Malcolm he was required 

to divulge payments from Duke and abstain from voting on any Port District matter 

involving Duke. 

 Beginning in July 2000, Malcolm advised Duke it could benefit from the 

expansion of an existing "Enterprise Zone" to include the South Bay Power Plant.2  

Malcolm wrote to Duke that "[w]ith soaring utility costs in San Diego, the environment 

to construct new facilities has NEVER been better.  Everyone is saying the only way to 

lower the utility bills is to build new facilities.  With the present outrage over utility bills, 

it seems Duke would be well served to bring additional focus to the South Bay Plant."  

Malcolm also solicited political support for this endeavor from officials in San Diego and 

Chula Vista.   

                                                                                                                                                  
2  The Government Code contains the Enterprise Zone Act (§ 7070 et seq.), which is 
intended to promote through incentives the development, stability and expansion of 
private business, industry and commerce in areas that are economically depressed 
because of lack of investment by the private sector.  (§ 7071, subds. (a), (b).)  "Enterprise 
zone" is defined as "any area within a city, county, or city and county that is designated 
as such by the [Department of Housing and Community Development] in accordance 
with Section 7073."  (§ 7072, subd. (d).)  "Each local governmental entity of each city, 
county, or city and county that has jurisdiction of an enterprise zone shall approve, by 
resolution or ordinance, the boundaries of its targeted employment area."  (§ 7072, subd. 
(h).)  Incentives include, but are not limited to, the "suspension or relaxation of locally 
originated or modified building codes, zoning laws, general development plans, or rent 
controls"; the "elimination or reduction of fees for applications, permits, and local 
government services"; the "establishment of a streamlined permit process"; the 
"elimination or reduction of construction taxes or business license taxes," and the 
"provision or expansion of infrastructure."  (§ 7073, subd. (b)(2)(A)-(C),(3) & (4)(A).)   
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 In a November 30, 2000 memorandum from the Port District's executive director, 

Dennis Bouey, to the Board, he advised that "the City of Chula Vista and BF Goodrich 

have asked the Port [District] to financially support their efforts to expand the San 

Ysidro/Otay Mesa . . . Enterprise Zone . . . including 402.1 acres of Port [District] 

tidelands.  This [Enterprise Zone] expires in January 2007, unless the legislature amends 

the current law.  The issue is whether the Port [District] should contribute $292,425 over 

the next 6.5 years when development of the former BF Goodrich and Pond 20 [Port 

District tenants] properties may not occur soon enough to take full advantage of [the 

Enterprise Zone's] tax benefits."  Bouey noted the South Bay Power Plant would be in the 

expanded Enterprise Zone, and businesses within it "are eligible for substantial tax credits 

and benefits that directly affect a business' tax liability."  The City of Chula Vista sought 

the $292,425 to share in the cost of hiring one additional full-time employee to manage 

the expanded area of the Enterprise Zone.   

 A proposed MOU with the City of Chula Vista regarding the Port District's 

provision of funds for the expansion of the Enterprise Zone was on the agenda for the 

Board's December 12, 2000 meeting.  The Board approved an MOU, and the minutes 

note Malcolm was excused from the vote. 

 On December 18, 2001, Chapman wrote a memorandum to the Board regarding 

the contract between Duke and PBP, which had been revealed to some Commissioners in 

conjunction with a third party lawsuit against Malcolm.  The memorandum was marked 

privileged and confidential as an attorney-client communication.  Chapman wrote: "I 

have previously advised you . . . that I was aware of no facts which suggested that 
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Commissioner Malcolm's business arrangement with Duke violated any law, specifically 

including any conflict of interest law governing the conduct of Port [District] 

Commissioners.  Having now seen the Consulting Agreement, that remains my view.  

The law does not prohibit conflicts of interest . . . .  Rather, the law requires that certain 

interests be disclosed and that a public official not participate in matters where he or she 

may have a conflict of interest.  [¶]  Without question, the Consulting Agreement gives 

rise to a conflict of interest for Commissioner Malcolm in matters involving the Port 

District and Duke.  To the best of my knowledge, in recognition of that conflict of 

interest, Commissioner Malcolm has met his legal obligation to abstain from any Port 

District matters involving or affecting Duke." 

 The San Diego Union-Tribune obtained a copy of Chapman's memorandum, and 

in a December 28, 2001 article it revealed the contract between Duke and PBP.  The 

article stated that "[a]t the height of the energy crisis, Port Commissioner David Malcolm 

was being paid $20,000 a month by Duke . . . under a contract that required him to put 

the power company's interests ahead of all others, including those of the Port District," 

and "[c]ritics say Malcolm breached the public trust and should resign from the Port 

Commission."  The following month, Malcolm resigned from the Board. 

 In the spring of 2003 Malcolm learned the San Diego County District Attorney 

(District Attorney) was contemplating multiple charges against him, including attempted 

perjury, two section 1090 violations and misappropriation of funds, and that a grand jury 

investigation was underway.  Malcolm negotiated a deal with the District Attorney in 
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which he would plead guilty to one count of violating section 1090, a felony, in exchange 

for its agreement to not pursue other charges. 

 On April 30, 2003, the District Attorney charged Malcolm with violating section 

1090 by "becoming financially interested in the contract between the . . . Port District and 

City of Chula Vista to expand the enterprise zone."  The same date, he pleaded guilty to 

the charge and the parties stipulated the plea would resolve all pending District Attorney 

investigations.  Malcolm's plea states:  "On May 22, 2000, I became a party to a 

consulting contract with Duke . . . .  Thereafter, on December 12, 2000, an item 

expanding the Enterprise Zone, that could benefit Duke, came before the Commission.  

Although I did not vote on the project, under Government Code [section] 1090 I had a 

financial interest and therefore abstention was not enough and I should have resigned my 

position as a Port Commissioner."  The court sentenced Malcolm to three years of 

probation and 120 days of work furlough, imposed a $1,000 fine under Government Code 

section 1090 and a $10,000 fine under Penal Code section 1202.4, subdivision (b) and 

ordered him to pay the District Attorney $249,000 in restitution. 

 In September 2003 Malcolm sued Chapman and the Port District for legal 

malpractice.3  The complaint alleges Chapman wrongfully failed to advise Malcolm of  

                                                                                                                                                  
3  Under Government Code sections 825, subdivision (a), and 995 a public agency is 
required to defend and indemnify an employee against claims for injuries arising out of 
an act or omission occurring within the scope of his or her employment.  The complaint 
also included a breach of fiduciary duty cause of action against Chapman, but the court 
granted his special motion to strike it under Code of Civil Procedure section 426.16, 
known as the anti-SLAPP statute.  That cause of action is not at issue in this proceeding.  
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section 1090 and that his arrangement with Duke required him to resign from the Board 

rather than merely disclose income from Duke and abstain from voting on Port District 

matters involving Duke.  Malcolm seeks to recover damages resulting from his criminal 

prosecution, such as lost business opportunities, attorney fees and emotional distress 

damages. 

 The Port District and Chapman moved for summary judgment, arguing Chapman 

had no attorney-client relationship with Malcolm as a matter of law, and in any event, 

maintenance of the cause of action violates public policy as section 1090 is intended to 

protect public agencies from officeholders' self-dealing.  In a tentative ruling the court 

denied the motion, explaining "the cases addressing the issue of whether an attorney-

client relationship is created between a public entity officer and the public entity attorney, 

when advice is sought and given, are confusing and difficult to reconcile."  The court 

found underlying triable issues of fact regarding whether Chapman and Malcolm had an 

attorney-client relationship.  The court rejected the public policy argument, finding the 

"public should be able to trust that its public attorney would provide proper legal advice 

so as to avoid the scandal as well as the expense of a criminal prosecution.  These are 

issues of fact and may be more appropriate as argument at trial.  Defendants have not 

cited any authority that holds that this public policy bars plaintiff's claim as a matter of 

law."  After oral argument, the court affirmed its tentative ruling.  
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DISCUSSION 

I 

Standard of Review 

 A "party moving for summary judgment bears the burden of persuasion that there 

is no triable issue of material fact and that he [or she] is entitled to judgment as a matter 

of law."  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)  A defendant 

satisfies this burden by showing " 'one or more elements of' the 'cause of action' in 

question 'cannot be established,' or that 'there is a complete defense' " to that cause of 

action.  (Ibid.)  If the defendant meets his or her initial burden, "the opposing party is 

then subjected to a burden of production of his [or her] own to make a prima facie 

showing of the existence of a triable issue of material fact."  (Ibid.)   

 "De novo review is used to determine whether, as a matter of law, summary 

judgment was appropriately granted."  (Camarillo v. Vaage (2003) 105 Cal.App.4th 552, 

560.)  We strictly construe the moving party's affidavits and liberally construe the 

opposing party's affidavits.  (Fraizer v. Velkura (2001) 91 Cal.App.4th 942, 945.)  

" ' "We accept as undisputed facts only those portions of the moving party's evidence that 

are not contradicted by the opposing party's evidence. . . .  In other words, the facts 

alleged in the evidence of the party opposing summary judgment and the reasonable 

inferences therefrom must be accepted as true."  [Citation.]' "  (Ibid.) 
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II 

Demurrer 

 Malcolm demurs to the petition on the ground it does not sufficiently set forth the 

undisputed facts supporting summary judgment in favor of the Port District and 

Chapman.  (Code Civ. Proc., § 1089; Cal. Rules of Court, rule 56(h)(1).)  A proceeding 

in mandamus is generally subject to the general rules of pleading applicable to civil 

actions.  (Gong v. City of Fremont (1967) 250 Cal.App.2d 568, 573, citing Code Civ. 

Proc., § 1109.)  "Therefore, it is necessary for the petition to allege specific facts showing 

entitlement to relief . . . .  If such facts are not alleged, the petition is subject to general 

demurrer [citation] or the court is justified in denying the petition out of hand."  (Gong v. 

City of Fremont, supra, at p. 573.) 

 The Port District and Chapman concede "the absence of a traditional statement of 

facts" in the petition.  They contend the petition's incorporation of the parties' separate 

statements of undisputed facts and hundreds of pages of accompanying exhibits satisfied 

their obligation.  That is, of course, incorrect.  "The reviewing court is not required to 

make an independent, unassisted study of the record in search of error or grounds to 

support the judgment.  It is entitled to the assistance of counsel."  (9 Witkin, Cal. 

Procedure (4th ed. 1997) Appeal, § 594, p. 627.) 

 We nonetheless overrule the demurrer.  In their first reply to Malcolm's response 

to the petition, the Port District and Chapman set forth the specific facts of the case, and 

despite an inadequate rendition of undisputed facts in the petition Malcolm was able to 

file two briefs fully addressing the issues.   
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III 

Attorney-Client Relationship 

 The Port District and Chapman contend that as a matter of law a public agency's 

counsel and an agency board member cannot have an attorney-client relationship.  They 

rely on Ward v. Superior Court (1977) 70 Cal.App.3d 23, in which the court held there 

was no attorney-client relationship between counsel for the County of Los Angeles and 

the county assessor, and thus counsel was not disqualified from representing a county 

board member and county employees in litigation against them by the assessor.  The 

court found the undisputed evidence showed that any legal advice counsel gave the 

assessor arose from his obligation to advise county officers in matters pertaining to their 

duties, and counsel's only client was the county.  (Id. at pp. 28, 32; see also Civil Service 

Com. v. Superior Court (1984) 163 Cal.App.3d 70, 78 [this court noted "the general 

proposition that a public attorney's advising of a constituent public agency does not give 

rise to an attorney-client relationship separate and distinct from the attorney's relationship 

to the overall governmental entity of which the agency is a part"].) 

 Malcolm counters that there are underlying factual issues regarding the existence 

of an attorney-client relationship.  " 'The determination of an existence of an attorney-

client relationship . . . is one of law.  "However where there is a conflict in the evidence 

the factual basis for the determination must first be determined, and it is for the trial court 

to evaluate the evidence.  [Citation.]"  [Citation.]' "  (Ward v. Superior Court, supra, 70 

Cal.App.3d at p. 31.) 



13 

 Malcolm relies on Chapman's deposition testimony that the Port District expected 

him to "be available to individual commissioners to give them assistance in addressing, 

among other things, conflict of interest issues."  Further, Malcolm presented evidence 

that Chapman encouraged commissioners to come to him with any conflict of interest 

questions.  In a July 9, 1996 memorandum Chapman provided commissioners with copies 

of the "Political Reform Act for insertion in the Conflict of Interest binders I provided to 

you some time ago."  Chapman stated that "[w]hile the Act may be a helpful resource, I 

encourage you to contact . . . me . . . with any specific questions you may have."  

Chapman also wrote, "[s]ituations involving conflicts of interest will arise from time to 

time, and each commission member should feel free to consult this memorandum and 

should also contact the Port Attorney's office for a thorough analysis of any given 

situation."  In a December 2, 1998 memorandum Chapman briefly discussed section 1090 

and asked commissioners to contact him with any specific questions on that statute. 

 In a declaration, Malcolm stated he approached Chapman numerous times with 

various conflict of interest issues, and Chapman regularly provided advice to him.  When 

Malcolm asked Chapman about the Duke situation, Chapman told him that once a 

relationship was formed he must disclose all compensation received from the deal and 

recuse himself from any vote involving Duke.  Chapman never told Malcolm he was not 

providing legal advice, or that Malcolm should not rely on his advice or consult another 

attorney.  Moreover, there is evidence Chapman knew Malcolm was following his advice 

on the Duke matter.  During meetings of the Board, Malcolm would occasionally ask 
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Chapman whether he should recuse himself from voting on a Duke matter, and Chapman 

would agree that he should. 

 We seriously question whether the attorney-client issue here is susceptible to 

resolution as a legal matter.  The cases the Port District and Chapman rely on are not 

factually on point, and a "decision is authority only for the point actually passed on by the 

court and directly involved in the case.  General expressions in opinions that go beyond 

the facts of the case will not necessarily control the outcome in a subsequent suit 

involving different facts."  (Gomes v. County of Mendocino (1995) 37 Cal.App.4th 977, 

985; Chevron U.S.A., Inc. v. Workers' Comp. Appeals Bd. (1999) 19 Cal.4th 1182, 1195.)  

Moreover, an attorney's conflict in representing the interests of two parties and his or her 

actual creation of an attorney-client relationship with both parties are ordinarily different 

issues. 

 We are not, however, required to resolve the attorney-client issue, and we express 

no opinion on the matter.  Rather, we conclude that notwithstanding any such relationship 

between Chapman and Malcolm, for public policy reasons Malcolm cannot maintain this 

action because it is grounded on his illegal conduct. 
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IV 

Governing Statute 

 "Section 1090 is a general prohibition against an officeholder's financial interest in 

a contract.[4]  Section 1090 prohibits any public officers or employers from having any 

financial interest, direct or indirect, in any contract made by them in their official 

capacity or by any board or commission of which they are a member."  (Thorpe, supra, 

83 Cal.App.4th at p. 659.)  The term contract is interpreted broadly under section 1090 

and includes " 'the negotiations, discussions, reasoning, planning, and give and take [that] 

go beforehand in the making of a decision.' "  (City of Imperial Beach v. Bailey (1980) 

103 Cal.App.3d 191, 196.) 

 "Where section 1090 applies, it is an absolute bar to a board or commission 

entering into the prohibited contract."  (Thorpe, supra, 83 Cal.App.4th at p. 659.)  Section 

1090 is intended " 'to insure absolute loyalty and undivided allegiance to the best interest 

of the [governmental agency] they serve and to remove all direct and indirect influence of 

an interested officer as well as to discourage deliberate dishonesty.  [Citations.]'  

[Citation.]  ' "The statute is thus directed not only at dishonor, but also at conduct that 

                                                                                                                                                  
4  "Section 1090 provides:  'Members of the Legislature, state, county, district, 
judicial district, and city officers or employers shall not be financially interested in any 
contract made by them in their official capacity, or by any body or board of which they 
are members. . . .  [¶]  As used in this article, "district" means any agency of the state 
formed pursuant to general law or special act, for the local performance of governmental 
or proprietary functions within limited boundaries.' "  (Thorpe, supra, 83 Cal.App.4th at 
p. 659, fn. 2.)  Section 1090 "codified the common law prohibition of public officials 
having a financial interest in contracts they make in their official capacities."  (BreakZone 
Billiards v. City of Torrance (2000) 81 Cal.App.4th 1205, 1230.) 
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tempts dishonor. . . ." '  Section 1090 is intended to avoid even ' "the appearance of 

impropriety." ' "  (Thorpe, supra, at pp. 659-660.)  

 "California courts have consistently held that the public officer cannot escape 

liability for a section 1090 violation merely by abstaining from voting or participating in 

discussions or negotiations."  (Thomson v. Call (1985) 38 Cal.3d 633, 649.)  "Mere 

membership on the board or council establishes the presumption that the officer 

participated in the forbidden transaction or influenced other members of the council."  

(Ibid.)  Further, reliance on legal counsel's advice is not a defense to a section 1090 

violation.  (Id. at p. 646; People v. Honig (1996) 48 Cal.App.4th 289, 347-348.) 

 An officeholder who "willfully" violates section 1090 "is punishable by a fine of 

not more than . . . $1,000, or by imprisonment in the state prison, and is forever 

disqualified from holding any office in this state.  (§ 1097.)  The term "willfully" means 

"the official must purposefully make a contract in which he is financially interested."  

(People v. Honig, supra, 48 Cal.App.4th at pp. 334, 336-338.)  The requirement of 

willfulness "restricts the reach of this felony statute [§ 1090] to circumstances one might 

plausibly call wrongful intent or malum in se."  (Id. at p. 338.) 

V 

Public Policy 

 For public policy reasons, courts may preclude particular types of actions.  (See, 

e.g., Holland v. Thacher (1988) 199 Cal.App.3d 924, 930 [attorney sued for malpractice 

may not bring cross-action for indemnity against client's successor attorney]; PPG 

Industries, Inc. v. Transamerica Ins. Co. (1999) 20 Cal.4th 310, 316 [insured may not 
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obtain indemnity from insurer for punitive damages]; Musser v. Provencher (2002) 28 

Cal.4th 274, 285 [legal malpractice claims are not assignable]; Wiley v. County of San 

Diego (1998) 19 Cal.4th 532, 536-537 [actual innocence is a predicate of malpractice 

action against criminal defense counsel].) 

 The parties have not cited to us any California case in which the facts are 

analogous to those here, and we have found none in our independent research.  The Port 

District and Chapman rely on Saks v. Sawtelle, Goode, Davidson & Troilo 

(Tex.Ct.App.1994) 880 S.W.2d 466, 469 (Saks), in which former clients (Saks and 

Spruill) of the defendant law firm (Sawtelle) sued it and individual attorneys for 

malpractice "arising out of legal services rendered in connection with a loan 

transaction⎯a transaction which subsequently led to [Saks's and Spruill's] conviction on 

charges of bank fraud."  (Id. at p. 467.)  Saks and Spruill, through their partnership, 

borrowed approximately $19 million from three affiliated banks, ostensibly to fund a 

development project, but then diverted $5 million back to one of the banks to conceal a 

shortfall in the bank's assets that federal bank regulators were investigating.  The 

Sawtelle firm assisted Saks and Spruill with the loan transaction and preparation of the 

loan documents.  (Id. at p. 467.) 

 A jury convicted Saks and Spruill of violating federal law by participating in a 

scheme with bank directors to disguise the true nature of the diverted funds.  (Saks, 

supra, 880 S.W.2d at pp. 467-468.)  An element of the crime was knowingly devising 

and executing or attempting to execute a scheme of artifice to defraud a federally 

chartered or insured financial institution.  (Id. at p. 468.)   
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 Saks and Spruill consequently sued Sawtelle for malpractice, seeking damages for 

lost income and profits, mental suffering, damage to reputation, loss of net worth and 

attorney fees, all of which stemmed from their conviction.  They alleged Sawtelle 

negligently prepared the loan documents and "failed to inform [them] of potential 

criminal violations arising from the transaction and misrepresented the legality of the 

loan transaction" to them.  (Saks, supra, 880 S.W.2d at p. 468, italics added.)  They also 

alleged Sawtelle's negligent advice directly caused their criminal conduct and conviction.  

(Id. at p. 469.) 

 The court held that as a matter of law, Saks and Spruill were precluded from 

maintaining the malpractice action because "public policy bars recovery for injuries 

arising from a knowing and willful crime."  (Saks, supra, 880 S.W.2d at p. 470.)  The 

court concluded that "[e]ven if Sawtelle is guilty of negligence or misrepresentation, this 

fact is not relevant in light of the public policy which bars [Saks and Spruill] from 

recovering compensation for the damages they incurred as a result of their conviction."  

(Ibid.)  The court explained: " 'It may be assumed, as undisputed doctrine, that no action 

will lie to recover a claim for damages, if to establish it the plaintiff requires aid from an 

illegal transaction, or is under the necessity of showing or in any manner depending upon 

an illegal act to which he [or she] is a party.' "  (Id. at p. 469.)  Additionally, 

"[p]unishment for crime is intended to be personal and absolute; and, to accomplish the 

prevention of crime which is the purpose of the punishment, it is quite necessary that the 

person should not 'even entertain the hope of indemnity' for the offense committed . . . .  

To allow damages . . . suffered in consequence of [a] conviction would in tendency make 
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it profitable to violate the law, and oppose the principle of denying any redress for a 

violation of law."  (Id. at p. 470.) 

 We find Saks analogous and persuasive.  Malcolm pleaded guilty to willfully 

violating section 1090.  (§ 1097.)  " '[W]illfully,' as applied in this context, means that the 

official must purposefully make a contract in which he [or she] is financially interested."  

(Honig, supra, 48 Cal.App.4th at p. 334.)  Willfulness denotes an element of knowledge, 

meaning "the official must know . . . there is a reasonable likelihood that the contract may 

result in a personal financial benefit to him [or her]."  (Id. at p. 338.)  Malcolm's plea 

establishes that when the Port District voted to expand the Enterprise Zone, he knew it 

would likely benefit him financially.  In line with Saks, allegations that Chapman's 

negligent advice caused Malcolm to commit a crime and plead guilty are immaterial, as 

Malcolm cannot obtain indemnity for his willful criminal wrongdoing.  Section 1090 

serves as a disincentive for officers who may be tempted to take personal advantage of 

public office (Thomson v. Call, supra, 38 Cal.3d at p. 652), and the recoupment of losses 

attributable to a violation of the statute would undermine that salutary purpose. 

 In this case, public policy is even more compelling than in Saks because Malcolm 

seeks recovery from a public entity that section 1090 is designed to protect.  "The 

prophylactic function of the statute is to prevent conflicts of interest from occurring."  

(Thomson v. Call, supra, 38 Cal.3d at p. 652.)  In our view, allowing Malcolm to recoup 

from the public fisc losses he incurred as a result of his self-dealing, regardless of any 

negligent advice from Chapman, " ' " 'would indeed shock the public conscience, 

engender disrespect for courts and generally discredit the administration of justice.' " ' "  



20 

(Wiley v. County of San Diego, supra, 19 Cal.4th at p. 537.)  "Although the public 

interest is served by discouraging attorney misconduct," a "court should not encourage 

others to commit illegal acts upon their lawyer's advice by allowing the perpetrators to 

believe that a suit against the attorney will allow them to obtain relief from any damage 

they might suffer if caught."  (Evans v. Cameron (Wis. 1985) 360 N.W.2d 25, 29.)  

 Malcolm asserts Chapman gave him "expert advice on a complex legal issue," and 

thus he "cannot fairly be charged with knowledge that he was committing an unlawful or 

even a morally wrong act."  He cites Pantely v. Garris, Garris & Garris (Mich.Ct.App. 

1989) 447 N.W.2d 864, in which the court held that a client who admitted perjuring 

herself in a divorce action could not maintain a legal malpractice action against the 

attorney who told her to testify falsely.  The court found the parties were in pari delicto.  

(Id. at pp. 868-869.)  The court explained, "[w]e can readily envision legal matters so 

complex and ethical dilemmas so profound that a client could follow an attorney's advice, 

do wrong and still maintain suit on the basis of not being equally at fault.  But perjury is 

not complex; and telling the truth poses no dilemma."  (Id. at p. 868.)  

 Malcolm simultaneously represented the Port District and Duke, and to promote 

his own financial interests he expressly contracted to hold Duke's interests paramount to 

the Port District's interests.  Yet, Malcolm remained on the Board instead of relinquishing 

his seat.  Perhaps the wrongfulness of Malcolm's conduct was not as apparent as lying 

under oath, but we believe the average person would readily regard it as improper 

notwithstanding Chapman's inexplicable disclose and recuse advice.  Section 1090 is 

based on " '[t]he truism that a person cannot serve two masters simultaneously' [citation], 



21 

which is regarded as a 'self-evident truth, as trite and impregnable as the law of 

gravitation . . . .' "  (Honig, supra, 48 Cal.App.4th at pp. 313-314, italics added.)  "In our 

society, people of ordinary sensibility should recognize, without the intervention of a 

criminal proscription, that a public official is a trustee and that it is wrong for such a 

trustee to engage in self-dealing, including the contingent feathering of one's own nest."  

(Id. at p. 338.) 

DISPOSITION 

 The petition is granted.  Let a writ of mandate issue directing the superior court to 

vacate its October 5, 2004 order and issue a new order granting the Port District and 

Chapman summary judgment.  The Port District and Chapman are entitled to costs in this  

proceeding.   

CERTIFIED FOR PUBLICATION 
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                                  October 15, 1990

REPORT TO THE HONORABLE CHAIRPERSON AND
    MEMBERS OF THE HOUSING AUTHORITY
HOUSING COMMISSION - PROPOSED ACQUISITION OF MT. AGUILAR AND
PENASQUITOS GARDENS PROPERTIES - ALVIN I. MALNIK
HOUSING AUTHORITY AGENDA, OCTOBER 15, 1990 - ITEM NO. 2
    At the Housing Authority special meeting on October 1, 1990,
the Mayor posed several questions regarding the proposed
acquisition of the Mt. Aguilar and Penasquitos Gardens
properties.  After considerable discussion, the Council continued
the item so that the questions could be answered by this office
and so that additional investigations could occur regarding the
past activities of Mr. Alvin I. Malnik.  The District Attorney's
office and the City Police Department are cooperating in
connection with such investigation.
    At the October 1 meeting, reference was made by Councilmember
Bernhardt to the task force which had on that date been created
by the Housing Commission for the purpose of pursuing answers to
questions similar to those raised by the Mayor.  The Mayor
indicated that she also proposed the formation of a task force.
To our knowledge, neither task force has met as of Friday,
October 12.  We would be pleased to work with either or both task
forces to answer legal questions arising from the proposed
purchase of the properties, including any issues which may relate
to the specific questions posed by the Mayor.
    The specific questions raised by the Mayor at the October 1
meeting are:
    1.  Is the Alvin I. Malnik who owns the subject properties as
"California Properties, a partnership," the same Alvin I. Malnik
who has been the subject of various allegations regarding
connections to major criminal elements?

    A discussion with Evan Becker, together with a review of the
background documents obtained by the Housing Commission in
reviewing the financial background of Mr. Malnik, indicate that
the Alvin I. Malnik referred to in news articles presented by
Councilmember Henderson is the same person who owns the
properties.  We understand this fact has also been confirmed by
the District Attorney's office.
    2.  What are the legal aspects of the "liquidated damages"
clause in the Agreement to Purchase and Sell?



    A copy of sections 1.8, 1.9, 1.10 and 1.21 are attached as
Attachment 1.  The provisions of sections 1.8, 1.9 and 1.10
relate to the deposits referred to in the liquidated damages
clause.  We are informed by the Housing Commission that while the
Agreement to Purchase and Sell requires a first deposit of
$25,000 "upon the opening of escrow," together with an additional
deposit of $25,000 "upon removal of all "buyer inspection)
contingencies" in part 2 of the agreement, escrow has not in fact
been officially opened so that no deposits have actually been
made as of this date.  Such deposits would cumulatively
constitute the liquidated damages amount called for in section
1.21.
    As a legal matter, if the Housing Commission were to default
under the terms of the Agreement to Purchase and Sell, the seller
would be entitled to retain any deposits made by the Commission
under sections 1.8 and 1.9.
    It should be noted that section 1.10 provides for additional
potential payments in the event the escrow does not close within
240 days of the effective date of the agreement, i.e., June 14,
1990.  Therefore, if the Commission wished to extend the escrow
beyond early March 1991, the agreement allows such extensions for
two additional 30-day periods subject to additional deposits of
$25,000 for the first extension and $50,000 for the second
extension.
    It must also be mentioned, of course, that the agreement
provides in part 3 for certain "buyer's financing contingencies"
which include requirements that the Housing Authority issue
mortgage revenue bonds and that other financing events take
place.  The Housing Authority has discretion as to whether or not
to sell such bonds.
    3.  The Mayor also mentioned section 1.4 of the agreement and
asked whether the Housing Authority constitutes the "policy
board" for the purpose of that section.

    A discussion of the intent of the phrase "policy board" with
the Housing Commission staff indicates that it was the intent of
the Housing Commission that the Housing Commission be the "policy
board."  The Housing Commission did in fact, pursuant to the
authority granted to it in Municipal Code section 98.0301,
authorize the execution of the agreement for the purchase of the
property.
    4.  The Mayor expressed concern with regard to the effect of
section 5.2 "Successors and Assigns."  A copy of the section is
attached as Attachment 2.  The section seems to be more or less
"boiler plate" with the exception of the last clause which



specifically allows for the transfer of the Housing Commission's
rights.
    In summary, the Alvin I. Malnik who has been referred to in
various news articles presented by Councilmember Henderson at the
October 1 meeting is the same Alvin I. Malnik who owns the Mt.
Aguilar and Penasquitos Gardens properties.  The Housing
Commission has not as yet deposited any of the "liquidated
damages" amounts provided for in the Agreement to Purchase and
Sell since escrow has not yet been opened.  An initial deposit of
$25,000 will be required when escrow opens, which amount would be
forfeited if the Housing Commission subsequently defaults under
the agreement.  The agreement contains contingencies including a
requirement that the Housing Authority issue mortgage revenue
bonds.  The Housing Authority retains considerable discretion in
reviewing the facts and determining whether or not to sell such
bonds.  Failure to approve the sale of such bonds would
ultimately result in termination of the Agreement to Purchase and
Sell but would not subject the Housing Authority or the Housing
Commission to the forfeiture of any deposits made into escrow.
    By the above conclusions, we do not mean to express or imply
any position by this office as to whether or not the Housing
Commission should or should not proceed with acquisition of the
Malnik properties.  While, as attorneys, we are cognizant of
injustices which have resulted from applications of the concept
of "guilt by association" and by failures to "presume a person
innocent until proven guilty," which concepts were discussed
briefly at the October 1 meeting, we do not see any impropriety
whatsoever in the City's reviewing the general reputation of
persons with whom the City deals.  Such review is obviously
important when long term relationships are proposed, such as when
the City leases its property or when the City enters into a
disposition and development agreements concerning City property.

Such a review of general reputation may not be as important when
the City proposes to purchase property.  Obviously, any potential
detriments to the citizens of this City which may result from the
City's purchasing property from Mr. Malnik should be balanced
against any benefits the citizens of this City may receive in the
event the City determines to purchase the Malnik properties in
the furtherance of the City's low-income housing program.
                                  Respectfully submitted,
                                  JOHN W. WITT
                                  City Attorney
HOV:ps:559(043.1)
Attachments 2
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      The San Diego Tribune 
                                                       September 29, 1990        
 
 

 Headline:                            Don't spoil good housing deal 
 
Opinion B-3                      
 
 
AS THE CITY battles to keep up with the increasing need for affordable housing,  
good public policy can't be allowed to fall victim to hysteria. But that's exactly the  
prospect the City Council faces Monday when it convenes to judge the future of  
hundreds of low-income renters. 
  
Under scrutiny will be Alvin Malnik, a Miami lawyer who owns two San Diego  
apartment complexes that have provided low-rent housing for 15 years. On Thurs- 
day, Councilman Bruce Henderson charged that Malnik is a well-known mobster.  
And now the Housing Commission's plan to buy the 816 units so the rents won't  
be doubled or tripled, a deal once lauded as prudent, is in jeopardy. 
  
As Henderson noted, Malnik has been accused of laundering mob cash in real estate  
deals and rubbing shoulders with various organized-crime figures, including the late  
Meyer Lansky. Though never convicted of a crime, he has been investigated by the  
FBI, the Pennsylvania Crime Commission, the New Jersey Casino Control Com- 

mission and the Nevada Gaming Control Board. 

  
Indeed, Malnik's past isn't as pretty as his generally well-tended apartments. But how  
much should his past cloud the future of low-income residents?   What should be of  
most concern to the civic conscience - striking a prudent deal if one player has a shady  
past or passing up a solid chance to keep a roof over the heads of hundreds of low-in- 
come families? 
  
The city is facing a housing crisis. In the 1970s, federal incentives enticed developers  
across the nation to build low-rent housing. Low-interest loans were made available,  
and the developer was guaranteed a number of tenants whose rents would be subsidized  
by the government. In return, the developer agreed to a form of rent control, with in- 
creases based only on debt service charges and operating costs. The big fiscal carrot at  
the end of stick was a guarantee that after 20 years the units could be converted to 
market-rate rent levels. That 20-year period is drawing to a close  and hundreds of thou- 
sands of low-income residents are about to face rent increases which could drive them  
into the streets. 
 
The problem is acute in California, where real estate prices have skyrocketed in the past  
two decades. About 117,000 units are expected to emerge from beneath the low-cost 
umbrella, most in the next five years. Pushing their rents up to market rate almost 



 
certainly means doubling or tripling them. 
  
Some in Congress think the solution is to welsh on the original agreements with  
developers and approve legislation freezing rents below market rate, at least for  
a limited time. But such action is sure to inspire court challenges. 
  
The wiser approach is the one taken by the city. The Housing Commission is  
trying to negotiate with property owners like Malnik to purchase the units and  
keep them affordable for low-income families. If the $38.5 million agreement is  
cancelled, thousands of people could lose their homes -- turning an old federal  
program into a new city headache. 
  
The commission staff should have uncovered Malnik's past early on. But now that  
it's known, it must be kept in perspective. The city shouldn't enrich a mobster. But  
neither should it dismiss out of hand a chance to ensure affordable housing for hun- 
dreds of San Diegans. 
 
 
 



 
 

             The San Diego Tribune 
                                                           October 17, 1990          
 
 

 Headline:                      Hasty promises on low-cost housing 
 
Opinion B-6                       
                                      
THE SAN DIEGO City Council has made promises on low-income housing it might not  
be able to keep. Several council members told fearful residents not to worry about losing 
subsidized apartments in Clairemont and Rancho Penasquitos. They wouldn't let that  
happen, they said. 
  
But they might not be able to stop it, if the council reneges on a deal to buy the two com-
plexes with 816 units from Miami attorney Alvin Malnik for $38.5 million. That deal is 
under scrutiny following allegations that Malnik is a well-known mobster. A city Housing 
Commission task force is investigating those allegations. Its findings are due in a month. 
  
On Monday, the council passed a resolution to continue negotiating with Malnik, but to  
wait for the task force findings before closing the deal. At the same meeting, residents of  
the two complexes pleaded with council members to buy the apartments so their rents 
will remain at a level they can afford. Mayor O'Connor and other council members repeat-
edly reassured the residents, promising that Congress wouldn't let the owners raise rents. 
 
The two complexes were built under a federal program which granted subsidies to devel- 
opers, who in return kept rents well below market level for 20 years. That 20-year period  
is ending for 600,000 apartments across the country. Congress is struggling with legisla- 
tion to maintain the low rents, but the cost for continued federal subsidies on all those 
apartments would be billions of dollars. While federal housing officials insist that low- 
income residents will be protected, no legislation has been passed. 
 
So it's premature for City Council members to promise that the federal government will 
protect low-income housing. Anyone banking on a definitive mandate from Washington  
need look no further than the present budget chaos. 
  
The only way for the city to guarantee that low-income residents in Clairemont and Rancho 
Penasquitos keep their homes is for the city to buy those homes. 
  
The Housing Commission staff is negotiating a prudent deal to buy the apartments and then 
keep rents low forever. If council members renege on that deal, they also may be backing out 
on their promises. 
 
 
 



                                                          The San Diego Tribune 
                                                                  January 25, 1991          
 
 

Headline:                                Housing deal is too good to refuse 
 
Opinion  B-8      
 
AS THE GAP between rich and poor grows, our neighborhoods become increasingly 
segregated along economic lines. The result is a growing chasm of misunderstanding  
and disinterest between "we" and "they." If there is a problem in their neighborhood,  
what does that have to do with us? 
  
In 1974, the San Diego City Council adopted a public housing policy to combat the  
social drift toward separate and unequal communities. It's called balanced community,  
and it dictates that the city Housing Commission should acquire public housing through- 
out the city with a goal of economic integration of our neighborhoods. 
  
Perhaps the best examples of the balanced community policy are Penasquitos Gardens in 
Rancho Penasquitos and Mount Aguilar Apartments in Clairemont, two complexes with a 
total of 816 low-income units that the Housing Commission is negotiating to buy. The  
City Council will vote Tuesday whether to approve the purchase of these properties for 
$38.5 million. The purchase would be completely funded with federal and state money;  
no local funding is involved. 
 
Both complexes blend in with the surrounding community. Most neighbors don't know  
that they live next to low-income housing. We think that's healthy. When the poor live  
in the same community with the better-off, they share the same concerns: schools, crime, 
parks, potholes. They have mutual obligations, their children play together, the distinction 
between "we" and "they" becomes blurred. The City Council wisely saw how balanced 
communities would benefit  the city as a whole. 
  
But now, the council is embroiled in a minor tempest about the purchase by the Housing 
Commission of Penasquitos Gardens and Mount Aguilar Apartments. Both properties are 
owned by Miami lawyer Alvin Malnik, a reputed mobster. Councilman Bruce Henderson  
and Mayor O'Connor are trying to scuttle the purchase, saying the city shouldn't deal with 
such people. 
  
Both complexes were built with low-interest federal loans given to developers who agreed  
to offer low rents for 20 years. That 20 years is up, and unless the Housing Commission  
buys the properties, they likely will be sold to private owners who will soon raise rents to 
market level, double the present level. The 816 low-income units would be lost to the city's 
poor. 
  
It's much more important to maintain 816 low-cost apartments in our city of ever-escalating 
rents than to refuse to deal with a reputed mobster and lose those apartments. Besides, ask  



any real estate agent, $38.5 million for 816 apartments in Rancho Penasquitos and Claire- 
mont is a steal. At such a price, the Housing Commission could just as easily be lauded for 
ridding the city of Malnik. 
 
 



 
 

                                                       The San Diego Tribune 
                                                             November 18, 1991         
 

 Headline:                    The mayor's sour victory Killing Malnik  
                                             deal cost the poor housing 
 
Opinion B-6                     
 
Mayor O'Connor is billing her successful effort to scuttle the city's purchase of two low-
income apartment complexes from a reputed mobster as a victory for ethics in govern- 
ment. Don't believe it. The mayor merely exhausted Alvin Malnik's patience with innu- 
endo when she couldn't defeat the deal on its merits. In the process, she likely cost the  
city 816 apartment units desperately needed by the poor. 
  
 
Over the mayor's opposition, the council approved the project by a 6-2 vote -- and  
with good reason. Even if Malnik's past was questionable, the civic benefits in the  
deal weren't. The apartment complexes have provided low-income housing for 15  
years under a federal program that will soon expire.  When the program ends, the 
property's value could revert back to market rate. 
  
That means rents would double or triple and roughly 3,000 people now in the com- 
plexes would have to scramble for affordable housing elsewhere. 
  
The Housing Commission wanted to preserve that important housing stock. And Malnik  
was willing to sell the properties – Penasquitos Gardens and Mt. Aguilar Apartments –  
for $38.5 million, which was a steal. 
  
But losing the vote only hardened O'Connor's opposition. Last month, she called a press 
conference to announce that an anonymous person had tipped her off to the presence of 
"major asbestos" in the two apartment complexes. 
  
In truth, the complexes aren't believed to have any more asbestos than other apartment  
units constructed during that same era. 
  
The Housing Commission was aware of the problem and negotiating a solution with Malnik. 
  
Last week, the Miami attorney threw in the towel. He was fed up with the runaround -- 
including the six times in 16 months that he agreed to delay closing escrow at no cost to  
the commission. Now, the complexes may ultimately be sold to a private landlord more 
interested in profits than the poor or asbestos cleanup. That's not a victory worth cele- 

brating.  



                        MEMORANDUM OF LAW
DATE:     June 5, 1989

TO:       Mayor Maureen O'Connor and Councilmembers
          Wolfsheimer and Henderson
FROM:     City Attorney
SUBJECT:  Potential Conflict of Interest Arising from
          Council Discussion Regarding Proposed SDDPC
          Telecommunications Contract
    Questions have arisen about potential financial conflicts of
interest of the Mayor and two Councilmembers regarding a proposed
telecommunications contract between the San Diego Data Processing
Corporation (SDDPC) and a third party.  The matter was discussed
at the Council meetings of May 16 and 30, 1989.  Subsequent to
their vote on May 30, 1989 an article appeared in the LA Times on
May 31 (copy attached).  The Mayor and both Councilmembers have
now requested a City Attorney review and response on whether they
should abstain from voting.
                         BACKGROUND FACTS
I.  Telecommunications Contract.
     By amendment in 1986 of the operating agreement between the
City of San Diego (City) and San Diego Data Processing
Corporation (SDDPC), the City transferred to SDDPC the entire
responsibility for obtaining telecommunication services for the
City.  SDDPC was formed as a separate non-profit corporation
under California law to provide data processing (and now
telecommunication) services to the City.  SDDPC has its own Board
of Directors that controls all affairs of the Corporation.  The
City is the sole member of the Corporation and its Board is
appointed by The City Council.  It has the capacity to enter
contracts without Council approval.
    Since the 1986 Amendment to the Operating Agreement, SDDPC
has initiated an RFP and bidding process for telecommunication
services (telephone vendor) to the City and Convention Center.

According to information supplied by telephone on May 31 by Bruce
Gorton of SDDPC, seven (7) companies submitted bids on the
telephone vendor RFP:  1. ATT; 2. Bell South; 3. GE/RCA;
4.GTE/GTEL; 5. NEC; 6. Pacific Bell; and, 7. Siemens/Tel Plus.
Three (3) of the seven bidders bid NEC equipment (Bell South,
Siemens/Tel Plus, and of course NEC).  Prior to May 16, 1989,
SDDPC had selected Siemens/Tel Plus with whom to negotiate the
telephone vendor contract for both the City and Convention



Center.  The names of all bidders and rankings were provided to
the Mayor and Council by Memorandum May 10, 1989, by SDDPC
Executive Vice President Robert Metzger.
II.  Economic Interests.
    The respective Statements of Economic Interests (hereinafter
S.E.I.) show the following:
    1.  On her S.E.I. filed April 3, 1989, covering calendar year
        1988, Mayor O'Connor lists the following investments and
        sources of income.
         a.  Over $100,000 of General Electric Corporation bonds,
             owned by the Robert O. Peterson trust, disposed of
             October 21, 1988.
         b.  $10,000-100,000 of NEC Corporation stock owned by
             Robert O. Peterson trust, acquired on July 25, 1988
             and disposed of October 13, 1988.
         c.  Over $100,000 of General Electric Capital bonds,
             owned by Robert O. Peterson trust, acquired on
             October 21, 1988.
         d.  Over $10,000 income from interest and sale of
             General Electric Corporation bonds.
         e.  Over $10,000 income from dividends and sale of stock
             of NEC Corporation.
    2.   On his S.E.I. filed April 3, 1989, covering calendar
        year 1988, Councilmember Henderson lists the following
        investments and sources of income:
         a.  $10,000-100,000 of GTE Corporation stock (less than
             10% interest).
         b.  $250-1,000 income from dividends from GTE Corp.
             stock.

    3.  On her S.E.I. filed March 31, 1989, covering calendar
        year 1988, Councilmember Wolfsheimer lists the following
        investment interest:
         a.  $26,700 of GTE Corporation stock.
    According to the newspaper article, General Electric
Corporation is a parent company of one of the bidders, GE/RCA.
However, the City's Investment Officer, Raymond Day, clarified
that General Electric Company merged with RCA recently.  General
Electric/RCA owns General Electric Finance Company, which in turn
owns General Electric Capital Corporation.  Thus, General
Electric Capital is a subsidiary of one bidder, GE/RCA.
Contrary to the assertion in the newspaper article, NEC is not a
parent company of another bidder; it is a bidder in its own
right.
    The Clerk's records show that neither the Mayor nor



Councilmember Henderson were present at the Council meeting on
May 16; Councilmember Wolfsheimer was.  All three (3) were
present, participated and voted at the meeting on May 30.
                      QUESTION PRESENTED:
    Do the Mayor or the two Councilmembers mentioned above have a
financial conflict of interest which disqualifies them from
participation in any decision regarding the proposed SDDPC
contract for telecommunication services to the City?
                            ANALYSIS
    The fundamental rule regarding disqualifying Conflicts of
Interest in the Political Reform Act of 1974 (the "Act") is found
in Government Code section 87100 which reads as follows:
         87100.  Public Officials:  State and Local.
              No public official at any level of state
         or local government shall make, participate in
         making or in any way attempt to use his
         official position to influence a governmental
         decision in which he knows or has reason to
         know he has a financial interest.
I.  Do the Mayor and Councilmembers have a "financial
    interest" within the meaning of the Act?

    To reach a conclusion under Government Code section 87100,
the first issue to be determined is whether a public official has
a "financial interest" within the meaning of the Act.
    The term "financial interest" for purposes of section 87100
is defined in relevant part in Government Code section 87103, as
follows:
         87103.  Financial Interest.
              An official has a financial interest in a
         decision within the meaning of section 87100
         if it is reasonably foreseeable that the
         decision will have a material financial
         effect, distinguishable from its effect on the
         public generally, on the official or a member
         of his or her immediate family or on:
              a.  Any business entity in which the
         public official has a direct or indirect
         investment worth one thousand dollars ($1,000)
         or more.
         . . .
              c.  Any source of income, other than
         gifts and other than loans by a commercial
         lending institution in the regular course of
         business on terms available to the public



         without regard to official status, aggregating
         two hundred fifty dollars ($250) or more in
         value provided to, received by or promised to
         the public official within 12 months prior to
         the time when the decision is made.
         . . .
              For purposes of this section, indirect
         investment or interest means any investment or
         interest owned by the spouse or dependent
         child of a public official, by an agent on
         behalf of a public official, or by a business
         entity or trust in which the official, the
         official's agent, spouse, and dependent
         children own directly, indirectly, or
         beneficially a 10 percent interest or greater.
    A.  Meaning of "Investment".

    The term "investment" under the Act includes common stock and
debt instruments (bonds) owned directly or indirectly by the
public official.  Note that under section 87103, indirect
investments include interests owned by a spouse or by a trust in
which the official owns a 10% or greater interest.
    B.  Meaning of "Income".
    The term "income" under the Act includes payments from
dividends, interest, proceeds of any sale (including sales of
stocks and bonds) and includes community property interest in the
income of a spouse.  It also includes a pro rata share of income
of a trust in which the official or official's spouse owns
directly, indirectly or beneficially a 10 percent interest or
greater.  Income specifically does not include "dividends,
interest, or any other return on a security registered with the
Securities and Exchange Commission of the United States
government," except it includes "proceeds from the sale of
securities".  Government Code section 82030(b)(5).
    C.  Do Mayor or Councilmembers have "Income" Interests?
    Assuming GTE Corporation's stock is registered with the SEC,
neither Councilmember Henderson nor Wolfsheimer has a prohibited
income interest in GTE Corporation under the definition of income
by virtue of any dividends they received.  Government Code
section 82030(b)(5).
    Different issues arise with respect to the Mayor's interests.
First, she has declared having received income from dividends and
sales of NEC stock and General Electric bonds held by the Robert
O. Peterson Trust.  Therefore, we must assume that she has a 10%
or greater interest in the trust.  (See definition of "income"



quoted above.)  Also, her pro rata share of dividends or bond
interest received by the trust must be claimed as income to her
under the general rule.  However, if the securities are listed
with the SEC, dividend or interest income does not have to be
counted  as "income".  Government Code section 82030(b)(5).  The
City's Investment Officer, Raymond Day, informed me that GE/RCA's
securities are listed with the SEC, but NEC's are not.
Therefore, NEC dividends, if any, would count as income to the
Mayor, but General Electric Corporation bond interest would not.
    The Mayor's S.E.I. is not clear as to how much she received
in income from dividends and interest from NEC and GE
respectively, as opposed to how much she (or the trust) received
from the sale of NEC stock and General Electric Corporation
bonds.  In any event, if the trust or she received any gain from

the proceeds of the sales, that gain would count as income to
her.  For purposes of counting income from sales of securities,
it is irrelevant whether they are registered with the SEC.
Government Code section 82030(b)(5).

    D.  Do Mayor or Councilmembers have "Investment" Interests?
    Assuming they continue to hold the GTE stock, it is clear
that both Councilmembers Henderson and Wolfsheimer have
"investment" interests in GTE Corp within the meaning of the Act,
because they each hold over $1,000 worth of stock in that
company.
    It is not clear from the facts whether they have a financial
interest in that company which would preclude them from
discussing the telecommunications contract.  To make that
determination requires further analysis of the terms of the Act,
discussed below.
    In contrast with analysis of potential "income" interests,
which requires looking back 12 months prior to the date of
governmental decisionmaking (Government Code section 87103(c)),
an "investment" interest stops on the date the common stock, bond
or other investment interest is sold or otherwise disposed of.
Therefore, Mayor O'Connor did not have an investment interest in
NEC Corp after October 21 1988, the date the Peterson trust sold
the NEC stock.  However, even though the Peterson trust disposed
of the General Electric bonds in October 1988, she does have a
continuing investment interest in General Electric/RCA arising
from the Peterson Trust's acquisition of General Electric Capital
bonds on October 21, 1988, because General Electric Capital is a
subsidiary of GE/RCA.  Again, just because the Mayor has a
continuing investment interest in GE/RCA does not mean that she



is disqualified from participating in discussions regarding the
telecommunications contract.  That determination can be made only
after the following analysis.
II.  Do Mayor or Councilmembers Have a Disqualifying
     Financial Interest?
    Even if a public official has a "financial interest" that is
somehow related to a governmental decision, that financial
interest is not necessarily a disqualifying interest unless the
terms of Government Code section 87100 and 87103 are met.  In
addition to finding a financial interest, Government Code section
87100 requires a determination that:  1.  the public official
made, or participated in making, a governmental decision or
attempted to influence a governmental decision; and, 2.  the
public official knew or had reason to know that the governmental
decision would have an impact on his or her financial interests.
Third, Government Code section 87103 requires determining whether
it was reasonably foreseeable that the governmental decision
would have a "material financial effect" on those financial
interests.  Each of these requirements is discussed below.

    A.  Was There A Governmental Decision?
    The first question to be determined is whether the actions of
the Mayor and Council on May 16 and 30 were in the nature of
making, or participating in making, a governmental decision, or
attempting to influence one.
    At the outset, it should be recalled that neither the Mayor
nor Councilmember Henderson was present at the May 16 hearing.
Councilmember Wolfsheimer, however, was present.  All three (3)
were present, participated and voted on May 30 according to the
Clerk's records.  The terms "public official making or
participating in making a governmental decision" and "using
official position to influence" are defined in FPPC regulations
18700 and 18700.1 (copies attached).  The actions of May 16 and
30 do not appear to rise to the level of participation in a
governmental decision within the meaning of Regulation 18700,
because a City contract was not involved.  However, there may
have been an attempt to influence another governmental agency's
(SDDPC's) action.
    Under Regulation 18700.1, influencing a governmental decision
includes "a governmental decision which is within or before an
official's agency or an agency appointed by or subject to the
budgetary control of his or her agency, in which the official is
attempting to use his or her official position to influence the
decision if, for the purpose of influencing the decision, the
official contacts, or appears before, or otherwise attempts to



influence, any member, officer, employee or consultant of the
agency."  "Emphasis added).
    SDDPC is a corporation wholly owned by the City of San Diego,
and subject to the City's budgetary control.  The ultimate
governmental decision at issue is the award of the telephone
vendor contract by SDDPC.  Even though under the terms of the
operating agreement between the City and SDDPC, SDDPC alone was
to select the telephone vendor for the City and Convention
Center, documents on file with the City Clerk reveal that the
Council's discussion and actions on May 16 and May 30 were an
attempt to have SDDPC reexamine its bidding process used to
select the successful bidder and ultimately to reopen the process
to reconsider the other six (6) unsuccessful bidders.  On May 30,
the Council adopted two (2) resolutions  (No. R-273618 and
R-273620):  one to recommend bifurcating the telephone vendor
contract to allow the Convention Center to go forward; the second
to in effect ask SDDPC to reconsider its bid process to allow all
seven (7) bidders to submit a "final best offer."  The Council
agenda also contained a third resolution, one which would have

terminated the entire agreement between SDDPC and City.  This
third resolution was not adopted.  The Mayor and Councilmembers
Henderson and Wolfsheimer voted to adopt the two resolutions.
Clearly, the action of the Council on May 30 was in the nature of
influencing the bid process and ultimately the award of a
governmental contract.
    It is doubtful whether Councilmember Wolfsheimer's actions on
May 16 rise to the level of attempting to influence a
governmental decision.  (Remember, Mayor and Councilmember
Henderson were not present on May 16.)  All that Councilmember
Wolfsheimer did on May 16 was second an action by Councilmember
Roberts and vote to direct the City Attorney to draft three (3)
resolutions for discussion and consideration at a later date.  We
conclude that absent more facts showing the level of her
participation on May 16, Councilmember Wolfsheimer was not
attempting to "influence a governmental decision" within the
meaning of Government Code section 87100 by her actions on May
16.
    B.  Did the Mayor or Councilmembers know or should they have
        known of a material financial effect on their respective
        financial interests?
    A government official does not have a disqualifying financial
interest in a governmental decision unless he or she knows or has
reason to know that he or she has a prohibited financial
interest.



    As of the date the Mayor and Councilmembers' offices received
Robert Metzger's May 10 memorandum, the Mayor and Councilmembers
either knew or should have known the names of the seven (7)
bidders on the telecommunications contract.  Even though some of
the names in the S.E.I.'s are not identical to the bidders' list,
the names are similar enough to invite inquiry as to the
relationship of the companies.
    Therefore, we conclude that as of the date of receipt of the
Metzger memo, the Mayor and Councilmembers knew or should have
known the names of the bidders and should have been alerted to
review their financial portfolios and S.E.I.'s for possible
financial interests.
    C.  Was there a material financial effect on the financial
        interests?
    Having determined that the Mayor and Councilmembers Henderson
and Wolfsheimer knew or had reason to know that their

participation in the discussion and vote at the May 30 meeting
would possibly impermissibly affect one of their financial
interests, it is next necessary to determine whether it was
reasonably foreseeable from their participation in the discussion
and decision that that there would be a material financial effect
on their interests.
    The FPPC has recently issued some revised regulations
effective November 16, 1988, interpreting the meaning of
"material financial effect".  See 2 California Code of
Regulations 18702-18702.6.  While the rules are too lengthy to
quote here, they are summarized below.
    1.  Was there a material financial effect on investments?
    If the public official's investment interest is directly
involved in the governmental decision, then Regulation 18702.1(a)
applies to determine materiality.  Regulation 18702 and
18702.1(a).  The materiality of effect on investments in business
entities not directly involved in a decision is determined by
Regulation 18702.2.
    A person or business entity is not directly involved in a
decision before an agency unless that person or entity either:
1.  initiates the proceedings before the agency; or, 2.  is a
named party or is a subject of the proceedings.  Being the
"subject of the proceeding" involves the issuance, approval,
renewal, denial, or revocation of a license, permit or contract.
Regulation 18702.1(b)
    Since the discussion and decision taken by the Council on May
30 did not "directly involve" either GE/RCA, GTE/GTEL, or NEC,
the applicable regulation is 18702.2.  In order to apply



Regulation 18702.2 with certainty, it is necessary to know
certain facts about the financial status (gross revenues, assets,
whether its securities are traded on the NYSE, etc.) of the
business entity in whom  the public official has an investment.
In the present case, however, the award of a $12-18 million
contract would necessarily have a significant impact on the gross
revenues, assets or income of virtually any size business entity,
ranging from the smallest to those listed with the SEC and traded
on the NYSE or ASE.  There is no serious question that the award
or failure to receive the award of the telecommunication contract
will have a material financial effect on the investments held by
the Mayor and Councilmembers Henderson and Wolfsheimer.
Therefore, we conclude that the vote of May 30 would have a
material financial effect on GE/RCA and  GTE/GTEL, since they
were unsuccessful bidders in the original proposal by SDDPC to
award the contract to Siemens/Tel Plus.

    2.  Was there a material financial effect on Mayor's income
        interest?
    We have determined that neither Councilmember Henderson nor
Wolfsheimer had income interests within the meaning of the Act.
But, as shown above, the Mayor may have income interests arising
from the Peterson Trust's ownership and sale of NEC stock and
sale of General Electric Corporation bonds in 1988.  Hence it is
necessary to examine whether her May 30 participation had a
material financial effect on those income interests.
    Again, from the above analysis of Regulation 18702.1(b), the
Council's action of May 30 did not have a direct effect on the
Mayor's income interests.  However, when determining the impact
on income interests, as opposed to investment interests, that
regulation also requires examining whether there is a "nexus"
between the purpose for which the official receives income and
the governmental decision.  Regulation 18702.1(a) and (d).  There
is such nexus only if the official "receives income to achieve a
goal or purpose which would be achieved, defeated, aided or
hindered by the decision."
    In the present case, there appears to be absolutely no nexus
between the Council's vote on May 30 and the reason for which the
Mayor received income in the past 12 months from NEC or General
Electric Corporation.  On the contrary, the sale of NEC stock and
General Electric Capital bonds was complete in October 1988.
There could be no possible impact on NEC or General Electric
Corporation as sources of income (as opposed to investments) by
virtue of her vote on May 30.
    Since we have determined that there would be no material



financial effect on NEC or General Electric Capital as sources of
income, assuming there was "direct involvement", there is no need
to examine whether there would be a material financial effect on
them as business entities under the "indirect involvement" rule,
Regulation 18702.2.
            CONCLUSION AND ENFORCEMENT RECOMMENDATION
I.  Conclusion.
    The Mayor has an investment interest in GE/RCA, one of the
disappointed bidders for the SDDPC telecommunications contract,
because of her interest in the Robert O. Peterson trust, which
owns bonds of General Electric Capital Corporation, a subsidiary
of GE/RCA.  Councilmembers Henderson and Wolfsheimer have an

investment interest in GTE/GTEL, one of the other disappointed
bidders on the telecommunications contract.  The Mayor may also
have an income interest in NEC Corporation, because of the
Peterson trust's prior ownership and sale of stock in that
company, and a residual income interest in General Electric
Corporation, because of the Peterson trust's prior ownership and
sale of bonds in that company.
    The actions of Councilmember Wolfsheimer on May 16 do not
rise to the level of participating in influencing a governmental
decision.  However, the actions of the Mayor and both
Councilmembers on May 30 were attempts to influence a
governmental decision within the meaning of the Act, by exerting
its influence on SDDPC to reopen the bid process to all seven (7)
bidders on the telecommunications contract.
    As of the date of receipt of the Robert Metzger memorandum,
the Mayor and Councilmembers Henderson and Wolfsheimer knew or
had reason to know who were the seven (7) bidders on the contract
and the relationship of these companies to their financial
holdings.  Further the Mayor and Councilmembers Henderson and
Wolfsheimer's actions on May 30 had a reasonably foreseeable
material financial effect on their investment interests, although
that is not true for the Mayor's income interests.
II.  Enforcement Action Recommendation.
    As a result of the above analysis, we have concluded that the
participation by the Mayor and Councilmembers Henderson and
Wolfsheimer in the May 30, 1989 vote resulted in a violation of
the disqualification requirements of California Government Code
section 87100.  While violations of the Political Reform Act
carry both misdemeanor and civil penalties under Government Code
section 91000(b) and 91005(b), there is no evidence at this time
to show that the Mayor or Councilmembers Henderson or Wolfsheimer
intentionally or wilfully violated the statute.  The presence of



good faith should be taken into account in applying the Act's
enforcement provisions, as section 91001(c) counsels:
         (c) Whether or not a violation is inadvertent,
         negligent or deliberate, and the presence or
         absence of good faith shall be considered in
         applying the remedies and sanctions of this
         title.
    In reviewing the evidence available to date, including both
the purpose of the May 30 vote and the complicated and, at times,
conflicting nature of the economic interests involved, we find

the Mayor and Councilmembers' failure to disqualify themselves
resulted from both inadvertence and good faith.  First, as
chronicled in pages 5 through 10 of this memorandum, income and
investment rules differ in application and effect and require
amplification before a decision to disqualify can be made.
Second, while the vote influenced a governmental decision, the
effect of the vote on the financial interests (the companies in
which the public officials have an interest) was speculative.
After all, any reconsideration of the telecommunications bid by
SDDPC could yield the same result.  Hence, Councilmembers, while
technically "influencing a governmental decision" within the
meaning of the Act, could have plausibly assumed the vote was one
of procedure and not of substance with no direct impact on the
award of a contract.
    Now that the nature and effect of these financial interests
have been ascertained, however, the Mayor and Councilmembers
Henderson and Wolfsheimer should disqualify themselves from
participating in any future procedure that involves the
consideration or reconsideration of the telecommunications
bidding process or award.
                                  JOHN W.WITT, City Attorney
                                  By
                                     Cristie C. McGuire
                                     Deputy City Attorney
TB:CCM:jrl:048(x043.2)
Attachments (2)
ML-89-56



                        MEMORANDUM OF LAW
DATE:     June 19, 1989

TO:       Councilmember Bruce Henderson
FROM:     City Attorney
SUBJECT:  Meaning of "Material Financial Effect/Conflicts
          of Interest
    This is in response to your memorandum of June 6, 1989,
containing follow-up questions regarding our Memorandum of Law
dated June 5, regarding potential conflicts of interest in San
Diego Data Processing Corporation's (SDDPC) telecommunication
contract.  First, you ask for a clearer copy of the recently
revised Fair Political Practices Commission regulations defining
the term "material financial effect."  A copy is attached.
    Second, you question whether the Council's action of May 30
was sufficient to create a conflict of interest for you by virtue
of your ownership of GTE's stock.  You characterize the Council's
action as:  "SDDPC was requested to seek additional expert advice
in reviewing their bid evaluation procedures prior to actually
awarding the telephone contract bid".  You point out in your memo
that "no award was made by the Council, nor was any bidder
rejected by Council."  Specifically, you query:  "Is it
sufficient to create a conflict that the Council's action simply
made it possible for GTE to continue, along with every other
bidder, to participate in the bidding process?"
    The essential issue underlying your question is whether the
City Council attempted to "influence" a governmental decision
made by another governmental agency, SDDPC.  We agree that the
Council did not by its May 30 action directly affect a City
contract, and hence did not "participate in a governmental
decision" within the meaning of the law.  However, as shown in
FPPC Regulations 18700 and 18700.1 attached to the June 5 memo,
the regulation defining "influencing a governmental decisions" is
very broad.  The definition clearly includes attempts by City
Councilmembers to influence the award of a contract by one of its
wholly owned corporations, such as SDDPC.  Even though the
Council did not and could not legally direct SDDPC to award the

contract to one bidder over another, there was clear
dissatisfaction on the part of the Council with the manner in
which SDDPC had selected the final bidder, Siemens/Tel Plus.  The
upshot of the Council action and discussion was to encourage
SDDPC to reconsider its procedure and allow all seven (7) bidders



to submit further bids ("final best offers").  In other words,
the Council action was a measure to encourage SDDPC to allow six
(6) disappointed bidders, GTE included, another bite of the
apple.
    The second issue underlying your question relates to the
relative level of certainty required to find that there will be a
financial impact on an official's economic interest resulting
from a particular governmental decision.  The test to determine
whether there is a conflict under Government Code section 87100
and 87103 is whether it is reasonably foreseeable that a
governmental decision will have a material financial effect on
one of the official's economic interest.  The term "reasonably
foreseeable" is not defined in the statute or in FPPC
regulations, but it was discussed at length by the FPPC in one of
its early advisory opinions, In the Matter of Tom Thorner, 1 FPPC
Opinions at 198 (1975).  After reviewing both federal and
California cases that discuss the meaning of "reasonable
foreseeability" in the conflict of interest area, the FPPC
stated:  "the question of whether financial consequences upon a
business entity are reasonably foreseeable at the time a
governmental decision is made must always depend on the facts of
each particular case."  1 FPPC Opinions at 205.  Although "the
statute requires foreseeability, not certainty, . . . the
ultimate test is whether the element of foreseeability, together
with the other elements
. . ., is present to the point that the official's 'unqualified
devotion to his public duty' might be impaired."  "citation
omitted).  1 FPPC Opinions at 206.
    In your memorandum, you emphasize that the statute uses the
term "will have", not "might have", or "could have".  The statute
reads in relevant part:  "An official has a financial interest in
a decision . . . if it is reasonably foreseeable that the
decision will have a material financial effect . . ." on certain
economic interests.  Government Code section 87103.  The cases
and regulations focus their attention on the phrase "reasonable
foreseeability", not the term "will have".  As the Thorner
opinion points out, the statute requires not certainty, but
foreseeability.  Whether there is in fact a conflict depends on
the facts of a given case.

    Since in the present case it was foreseeable at the time of
the May 30 vote that the Council's actions would result in the
SDDPC bidding process being reopened to allow all seven (7)
bidders (including GTE as one of the original six (6)
disappointed bidders) to rebid on an admittedly lucrative



contract ($12-18 million), we concluded on those facts that the
action created a reasonably foreseeably material financial effect
on one of your economic interests, GTE.
    Last, you query whether the conflict provisions would apply
if you had voted to deny the contract to GTE to its detriment.
As the attached regulation 18702.2 on "materiality" points out,
the effect of a decision is considered material on a business
entity in which a public official has an economic interest if the
decision results in an increase or decrease in revenues.
Therefore, the answer to your question is "yes".
                                  JOHN W. WITT, City Attorney
                                  By
                                      Cristie C. McGuire
                                      Deputy City Attorney
CCM:jrl:048(x043.2)
Attachments
ML-89-65












































